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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Ganatn C. MANN
ATTORNEY GENERAL

Bon, Geo, W. Cox
State Health orr{ccr,
. Austin, Texas,

Dear Sirs ‘//\

Opinion No, 0-176%7 i
Rey The State Board of Health dces nos
possess the stat shoylty to
forbid the pud
fourteen year o0ld pré 4 specl-
men of inf abnornalit

of & pressrved

it
iaf w; ich was dorn
i of plate-like
4 lIived three days, does
contrayene the ¢ivil or oriml-
ot Texas.

sd unigque specimm ofhuman
pation 48 the sudjecs of prop-
ights in thls Gtate.

Undex Ars,. 4477, Rule 38a, Yernons
Annotated Clvil Stetutes, the State
Board of Health, acting throuzh the
state and local registrar of Vital
Statistics, has the authority teo
grans or refuse a permit for the
preservation o mummification of a
aonstrous dirth,

You have rejuested us to adviee you conser
the jurisdioctica of the State Boord of Health in Tespecs
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to $he jublie exhidbition of the >reserved body of what

is nown as the "mumified turtle bady” and alsa the
proper authoritiss ¢o which the matter should be refarred
- in the absence of econtrol ia your department.

The facts, sz set forth in your letter, are
umsual, sod ths questiorn raised is of first impressioa
in this state insofer as we have deex sbdle to cscertain.

Iz 1928 a child with abnorxal sikin was dorn to
& pegro couple in rort Arthur, Texas., The epiderals c¢oa~
sisted of plete-like scales. The iafant died three days
after Dirth,. Its body wes "mumified™ insteecd of duried
by the parents. Ths cunmy was thea loansd for exhidision
pur-oses to an individual wio has now zsred the Texas
State Boerd of Health for information conceraing the proe
curing of & per=it for "aa educational sxhidis™ of the
huzan speelmen, :

Your quastions are worded ss followsy

* ¢ » «, the question arises ss to whather
w8 have suthority to forbid the exhibisica of
tils specinen, v+ o ¥

*J7e would appresiats, in the second place,
your opinlon as %0 where such matters shculd
I;o referred in the future for persit %o exhidbe

t.”

Is 18 probvable that we sre confronted Rere with

an extrere ¢ase of ichthyosis or fish-skin disease at birth.

Cas "Diseanses of the Skin® by Stelwagon, p. S3lgy "The
tilligator Boy' =-A Case of Ichthyosis®™ by O. K, ¥Yox,
Jour. Cuten. Dis., 1884, p. 97; and "The 'lan Fish' of
Tennessee® by Ysndell, Loulsville lted, Kews, 1878, p. 263.

A% the ocutset we wish t0 point ocut that there is
neither case nor statutory law relating to s presgerved
ichthyosls specimen, But for legnl purposes cur sudjest
pattery falls naturally into the sumw category as nonstrous
births, and we have been abls to find a few rare cases
dealing with exanmples of teratology.

. Delee, in the sixth edition of his volume *"Prin-
ciples and rrectices of Qhstetrios”, on page 588, atatesn
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®a ohild dorn with a deforzity 20 marked that
it interferes with the general or locel devele
op=ent of the body is called a monster.,*

At cocron law it was a nisdenmeancr to show a
gonstﬁgl birth for money. HIRRING v, WALRJUXD, 8 Chsa.
as, - _

But it has Dean held that whan a persoz has by
the lawful exerclise of work or skill so dsalt with a
human body or part of s Lumsa dody in hisg lawful posses~
sion that it ras acguired scoe attributes differentiating
i$ fram & mere corpse awalting durial, he acquires s
right to retaln poscesalon of 1t, at least ss against
eny persom not entitled to have it delivered to him for
the jur;oes of burial, but sudjeat to any positive law
which f£orbids 1ts retention under the partiscular circume
stances, DJOCIRNARD v. &IIE“, é Aust, C. L. R, 408.

In the Doodeward V. Epence opinion, Chief Justice
Criffith of the High Court of Bustrslia, wrote;

It is idle to contend in thase dsys that
the jossession of & nuaxy, or of a prepared
ckmleton, or of a skull, or other partis of a
tuman body, is necessarily unlawful; if it i3,
tke many valuable eollections of anatomical
and pathological specimens or prepcrations
formed ard zalntained by scieantific bodles,
were formsd and are maisntained {n violetion
of the law,* )

Upont the suthority of the above deocisions we are
of tre opinion thzt the ownership aad possesslon of a
w8ll-preoserved spsoimen of one of nature's human freaks
would not bs gontrary to the apiris of the coumon law,
On the other hand, 1t appears that at common lsw the ex-
hibitign of llgizs:?vud mo%strgua birth or h:éan fr::k
wauld be Jproh ed 28 cntre bones mores and en unlawful
infringensnt of subdlie Leslfh and public deceney.

The low of $his ocountry relating to the rights
of propsrty or possession in desd dodies is swmarized in
17 CORIUB JURIS, st page 1137, Ye guote briefly:
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*Rights in a dead dody exist only for the
purpcse of durisl and presorvation of the re-
sains sfter burial and, in the absence of
a:;:uto. it oanngt be disjoeged of for any
cthey purpose. WOVer, & COrpse mAy LOSSess
such pecullisr etTrTbutes a8 £0 !us AT
preservation on sclentific or other grounds,

® & ¢ ¥ (Cnisrsdoring ours

The court of Criminal Appeels of Texas in the
case of GR,Y v, STATE, 1114 S. ¥W. 633, eteted vhat we
acceps as the law of this state on property rights in
deed dodies, ia the following languages

*"Erile the body {3 not property in the
usually recognized sense of the word, yst it
aay be considered ss a sart of quasi property,
to which certain psreons nay have rights, as
they have duties to perform towerd 1t, and
the right to dispose of & corjes by dsceas
sepulture inociudes the right to the possession
of the boldy in the zame condition in whied
death lesves it."

It i{s logical 0 sssume that the Texas Courts
would recoznize propertsy rights in a preserved specimen
of buman malformedion.

Turniag from a consideration of the ¢omaon law
to the statutory lsw of Texas, it 1s appsrent that the
sver-changing notions of puhlfo decency srs iandicated dy
the fallure af the Lagisleture to ensct a law remotely
sppllcable to the present situation,

A careful investigation of the olivil statutes
cf Texas dces not disclose any law pertaining to the
exhibition of the pressarved body of &« human freak,

Y¥e have oxamined the statutes relating to the
Jurisdietion, power and duties of the Anatomicael Board
of the State, irticles 4583 through 4590, as acended,
VYernon's Annotated Civil 3tatutes, and rind that they
have no bearing on this guestion, '

The same is true of ths Stete Board of Zabslming
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statutes, Artlicles 43578 thirough 4582, as scended,
Vernon's Annotated Civil Statutes, which set cut the
pewers and quties of the Board.

The quession of the authority of the Etate

Board of I'salth over the exhibition of ths so-called
"turtle bady” has neceasitated an analysis of Rules l4a
through 57 of Article 4477, as smended, Yernon's Ano-
tated Civil Statutes, whioh pertein to vital statis-
tics. The Vital Statistie provisions of Article 4477
are the nearest approach we have to positive law in this
state governing the pecullsr sltuation we are coasider

1-‘!3 .

: The "turtle bady" was dorn in tkhe year 1926,
accerding to the facts. At that time Rules 34 through
$7, Article 4477, Fevised Civlil Ststutes, 1928, {Acts
1911, 3224 leg., och. 93, and Acts 1917, 35tk Leg., b,
129}, were ian full force and effsct, :

Bules 24 to 37 were repecled dy icts 1937, 40th
us.. l.t CQ BI. p. 116. Gho ‘1, ' 2" ’

Rules 34a through 87, Artiele 4477, Yornoa's
A-notated Civil Statutes, =8 axended, (Acts 1927, p. 118
aad iots 1939, H. B. 614) are now tLe jortioan of the san-
1tary cole relzting to vital statiastics,

At the time of the birth and desth of the
*turtle dady®, Kules 34, 35 and 40 read as follows;

"Rule 34. To report births, = iAll physicians,
surgeons or acocoucheurs (zidwives) who may ate
tend et the dirth of & child, or, in the absaace
of such attendance, either parent of the ohilq,
shall rejort the fact, together with all statise
ticsl dsts rolating thareto, within five days
from t¢ine of the birth, to the city or county
Togistye?r as hersinafter provided for.”

*Rule 35, Undertakers to rozord desths.~
Zvery person aoting za undertaker shall file
with the pr:per rogistrsr a certificate of death
and all persons furnishing = eoffin or box ia
witch to bury the desl shall de desned unler~
taxcers.,”
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*Rule 40, Disposing of body. = The body of
any person whoss dsath occurs within, or which xnay
be found dead within, this State shell not be
interred or deposited in a wvauls, or tomd, or
cremated, or otherwise diafgsot of , or rexoved
from or inte any reglstration distriet, or be
held temporarily peading further disposition,
for a pariod of more than seventy-two hours after
decth, unless a £g¥mit for burial, re-oval or
other 4Tsr-altion reof snall La¥e De6n pXope
arly issued by the Fezlstrar of the olty, count
oF prscinct Ian which ths dezth occur¥ed or the
body wes f-ound, Tuls articls shall not asply

o counties of less thaa two thousand inkhabi-
tants. » s ¢ " ({Underssoring curs).

There 18 no inforzation subdmitted as to whothery
the birth and desth of the "turtle bady” were reportsd
t0 the proper reglstrar in compliance with the terms of
the old Rules J4 snd 35, above guoted., Furthermore, it
is not aisclosed whether or not in complience with kule
40 a permit "for other disposition® of the body was
obtained in view of the fact that it woas held for more
than 72 hours after death.

It 1s useless to speculate upon these acts whiekh
may or may not hxzve ocourred back in 1926, dut 1% is our
op;lanlon that under the original Fule 40 and the prssens
Rule S8a (dead bodies) = the latter worded substantially
l1ike the Tepealed Rule 40 - defore the body of s ohild
born a monater could be legally preserved a permit would
have to be obtalned from the local rogistrsr,

The phrase “other disposition” 1s brosd encugh to
aover preservation for nmedicel or sducational purposes
of a noastrous dbirth,

¥e call attontion to the present Rule 38a, irti-
cle 4477, Veranon*s annotated Civil Statutes, which reads
as followss

*Ruls 38a., Dead dodies.~ Seo, 8. Thzt tie
body of any pesrsom wiose de~th ocours ia thls
state, or whioh shall be found deesd therein,
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shall not be interred, dejosited in a vauls
or tomdh, cremated or otherwise dizscsed of
or renoved froa or 1nto &ny reglstration dis-
tricts, or be texjorsrily held pending further
:;:positiou ;grufthaguvfahoura .rz:r death,
¢ss a paralt for bur y Tor:oval, OoFr othep
dlsyosition theraof 8.a Ye been properl
Issued _{B ths local reglastrar of the reglatra=-
tlon distriot In w ich the de:fh cccurred or
Ehe body was found, = & e * (Underscoring ours)

Ye emphaslze the fact that in Texas the 0l& Rule
40 and the pressnt Rule 38a of Article <477 are statutory
authority to the effect that other disposition of a
corpse then dburlal may be made.

Under this section the State 3oard of Health
snd the Ragistrar of Vital Stetistics heve suthority
over the disposition of the bodles of monstrous births,
and may issue or rsfuse to issue s permit for the pre-
servation of spedimens,

AS we hzve previcusly indiceted, =@ 4o not know
whst, if any, permit was obdtained in respeot to the dis-
position of the dody of the "turtle baby* in 1928,

In the prasens iastance the failure of tha
parents who zummified the so-called "turtls badby* to
procure such & permit in 1928 would oot be materlal since
the property rights of the owner oy the presexved speci-
men cannot be 4isturded st this time.

Ve are not Dareing ia this opinion upon the
question of whether or not the parents of the "turtle
baby" are gullty of having violated Article 781, Fenal
Coie of Texas, (.icts 1911, p. 1733 acts 1917, p. 3358}
wiich waa in effect nt the time the "turtle bady" was
born, dled and wes pressrved, Sald penal provisioa
reads as followss .

*Any persoa who shall violste any rule of
the Sanitary Code of this Stats relating to
vital statistics, or who shall fail to perfora
any duty imposed om him by reid rules herein
roferred to, shall de fined 20t less than ten

81
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noy more than one hundred dollars, Whoever
shall falsely or fraudulently fur:ish any in-
formation for the purpose of making am inocore
rect rocord of s birth or deoth shell be con-
fined in the penitentisry not leas thaz one
nor more than two years,”

Article 4477, Rules 3éa throcugh 57, doss nod
confer any jurt-diotlan in the Board of Health over the
exhibition of a preserved spesimen of human malformation,

Rules 77 throaugh 88, Article 4477, Vernoa's Ane
notated Civil Statutes, relate to the transportation of
d::: b:dill, end have po application upon the premsnt
[ ] atlioa,

Although the exhibition of a monstrous dirth
constituted a misdemeanor at commop law, there is no
positive law in the oriminsl statutes of Tox:s which
would forbid such a public display.

Artiole 1 of the Fexnal Coide, Vernon's Annotated
Criminal Statutes, provides;

*The design of enscting this Code is
define in plain langusge svery offense againat
the laws of this Stete, and affix to esch of~
fense its proper punishment.”

Article 3, Penal Code, readsi

*In order thet the system of penal lew in
force in this State may te complete within it~
self, snd that no system of foreign laws, writ-
tan or unwritten, may de appealed to, it is
declared that no person shall be pun[:hod ror
any ast or omission, unlese the saxe is nmade
a Dsnal offense, end a penalty is affixed
thereto by the written law of this Stats.®

The Fenal Code does not ~ake the exhidbition of
a specinmen of human monstrosity. or a freesk of nature a
ional offense, or provide a penalty therefor. The cods
s exclusive of the cormoa law, and a misdexmsancr ab



BEoax. Geo. W, Cox, Page 9

cozmon lew is ot a aisdemsanor in Texas today unless
*defined" in the Code, .

Article 5284, Fsnsl Cole, desling with indecens
publications and ex>osurse, provides;

*If any person shall make, pudlish or print
any indecent and cbscens prints, picture or
written composition manifestly designed %0
eorrupt the x=crals of youth, or stell desisgne
edly nake any otscene end indecen ezhlBIuion
0 is own or tLe rercon of enother in puolile,

sball be fined not excesding cne EunEFSI
{$100.C0} dollars.® (Underscoring ours).

It has deen held that the words "cbscene and
indecent oxhibiticn®™ es used {n Article 526 meand an ex-
posure of the perts of the person commonly consldersd as
private, TUCKER v, STATE, 13 §. W. 1004, This statuts
wculd not epply to the exhidbition of a murmiifed adnore
nal baby, sinoe suoh an exuibltion would not be "obscene
and indecent™ within the meaning of ths stats,

Comenting upon the meazing of the word "indee
cency” the oourt in the case of RidD v. §TATE, 7 Gas, A.
578, 5803 67 5. W, 709, stated;

® % ¢ s The tites, = the preveiling stete
of publie morality st the particular jeriod, =
more largsly than any other one thing deternine
what the decency and indecsncy of that purticu-
lar day aad enoresltion shall bde. Meny things
rogerded (by law ss well as by secular opinion)
& undred yoars ago ss deing indeocsnt are not
80 regarded aow} dbus oz the other Lhand, the
present age hes Adsveloped decsncies z2and indecen-
ciles unknown to or observed by our forefathers.”

Article 530, Fenal Code, relasing to trarfie
in desd dodlies, providess .

*Xo school, collezs, physiclan or surgeon
shall be allowed or permitted to receive any
desd humsn dody until bond shell have bsen give
on a8 provided dy law, and whosoever shall sell
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or buy eny sueh bodles or in sny wey treffie in
the same, or shell transzil or convey, or proe-
cure %o te trensnitted Or convayed, eny seid
body to anay place cutsice the statse shell be
fined not exceeding two hundred (£200.00) dole
lars or be ixzpriscaed not exceeding two years
ia Jail.* (Underscoring ours)

The exhiditiocn of & preserved apeolnnn-or [
monstrous birth is not tuntamount ¢o trafficking in
dead bodies within the prohlbition of the Fezal State
ute. N

: The word "Sraf{fio” has a perfesetly clear and
dsfinite meaning of its own 2t law,

Bouvisr®s Law Dieticnary, Rawlea' 3rd edition,
defines troffic as followss

*Coamroe; trade; sale Or sxchange of mere
chandise, dills, money and the like, The paste
ing of goods cor conmodities from one persom %o
enother for an ejuivelent in goods or monayj
and a traffick ™ is one who traffics or a trad-
oy, & nmerchant.” ELVIOR v, RATTiIEVAN, 44 Ohlo
State, 6735, 11 X, E. 321."

See rolloiing cases for similer definitions of
ttraffis®;

PECFLE v. DUNYCRD, 270 W.Y. 17, 100 N.E. 433, 4343
FINR v. MORAN, Y7 So. 533, 538, 74 Fla. 417

ROBIN GCODFSLLOX (D. C., Yash.) 20 Ted. (z&l 924,929;
PECPLE v, ROLANDELLI, 160 H,Y.8, 766, 767.

I% is esxtremely doudtful that the exhidition of
& well-preserved speoimen of humaa malformation would
amount to sn act injuriocus to the jublioc health, so ea
to constitute a pudlis nulsance, although this would de
a question of fact in the last analysis,

ATticle 698, Penal Code, providess
"Whoever shall oarry on any trade, bdusi-

ness or ocoupation, injuricus to the health of
thoes who reside in the viaiaity, or suffer
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any subdstance which has that effect to remain
or premises in his possession, shall be fined
not less than ten ($10,00) nor more than one
hundred ($100.00) dollars. Xaoh dsy is a
separate offense.*

The exhidition of the "turtle dady® would not
m 40 an act pring facle infurious to the pudlie
al » .

Muaies, sksletons, axd skulls are subjects of
property, and are not confined to the nmedicel o lass-
roo; end ladoratory. They are diaplayed to the :ubdlie
in nuseums and anatomical sehools. The "turtls dDedy*
is & nymmy, according ts the facts subzmitted, and its
exhidition woald not viclate any statute of ths state
of Texas that we have Deen able to discover,

A study of all the casze and statutory authori-
ties reveals that neither unisr the cormor law or undsy
the statutes of the state of Texns is the posseseion of
& preserved specimen of human sderratiocn agalnst the
law, TYurthsrmore, while at common law there is authore
ity to the effeat thst the fudblio exhidition of a pre~
served monstrous bdirth would smount to s cisdemsanor.
and %o prohibited, the statutory law of this state,
oivil or eriminal, 4oes not prohibit the sxhidition of
a muamified specimen of iafant abnormality,

Ve are not in a posltion to say whethsr such an
exhidition may or may not have an sducational value to
the ubdlle or serve the purpose of advaaeiag solentirfie
medical lesrning. If the psculiar attridute of the twe-
headed daby in the Docdeward v, Spencs case jJustified
{ts pressrvation on solentiflie grounds, then the “turtle
baby* no doudt has am ejual seientiflie anatomical value.
Its preservation and exhibition in the twentieth century
cannot arbditrarily or 1ightly be said to constitute a
pablie nulsance, alr the ;'dblle health or offend the
contamporary sense of publie decency, irrespective of the
lack of statutory law om the sudbject, BRBesides, the spece
imen with which we sre soncernsd is a,proximately fourteen
yarrs o0ld, and repreosents a definite plece of ;rog:rty.
the rights of owners:ip and ;ossession of whioch the law
will protect. -
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In answer to your specifie questlons, we wish
4o sdviee that it is our opinion thet the State Board
of Health does not possess the ststutory authority to
forbid the publie exhibition of a fourteen-year old
preserved specimen of lafant adnormelity known as the
*mummified turtle baby®., It is ocur opinica that ths
public exribition of a preserved "murmislied” infang
wshich wz2s bdorn with an epidermis of plats-~like scall-
ness and whioh lived three days, dos® nod contravens
the olvil or oriminal statutes of Texas., It is our
further opinion that a perzit for am exhibitios of a
specizmen of iafantile sderration designated the "mume
nified turtle dady® is oot required dy law. %e are
of the opinion thad & preserved unigue specimen of
buman malformation 1s the subd jeet of property rights
in this stete, DFinally, it is our cpinion that under
Artiocls 4477, Rule 38a, Vernon's innotated Civil State
utes, the State Board of Health, acting through the
state and loosl Tegistrar of Vital Statistics, has the
suthority to grant or refuss a pernit for the preserva~
tion or sumsification of s monstrous birth,

' ¥e have not deen informed as to the manner in
which the "turtle dady® will de axhibited to the pubdlie,
but such an exhibition will in ell probability bs sud-
Ject %0 the ocooupation tax laws of this state, See
Article 7047, Seotlions 28 %0 29, Vermon's Annotated

Civil Btatutes.

Trusting that we have fully and satisfadtorily
enswered your questions, we are

Yours very truly
ATTCENXY G_NERAL OF TiXa8
By DR R
-}

k Stoud
D51 0d ' Assistans

APPROVEDFEB 19, 1940
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